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Court of Appeals of the District of Columbia 


No. 4784. 

Pomeroy Brown, Plaintiff in Error, 


vs. 

United States. 


1 McMahon, Judge. 

In the Police Court of the District of Columbia, December 

Term, 1922. 

No. 254,043. 

United States 


vs. 

Pomery Brown. 

Information for Carrying Deadly Weapon. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit : 

December 13, 1922.—Information filed. Plea Not Guiltv 
—Jury Trial Demanded. 

January 19, 1923.—Verdict 1st Count Guilty. Verdict 
2nd Count Not Guilty. Notice of motion for a new trial. 
Deft, enlarged upon subsisting bond. 

January 23, 1923.—Motion for a new trial filed. 

January 29, 1923.—Motion for a new trial overruled. 
Sentence—1st Count, to be committed to the Washington 
Asylum & Jail for a term of 360 Days. Exceptions taken 
to rulings of Court and notice given of intention of apply¬ 
ing to Court of Appeals for a Writ of Error. 
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Recognizance in the sura of $1,000. Entered into on writ 
of error to Court of Appeals D. C. upon the Condition 
that in the event of the denial of the application for a 
writ of error, the defendant will within five days next after 
the expiration of ten days appear in Police Court and abide 
by and perform its judgment and that in the event of the 
granting of such writ of error, the defendant will appear 
in the Court of Appeals of the District of Columbia and 
abide by and perform its judgment in the premises. Jos. 
A. Torrillo, Surety. 

February 2, 1923.—Bill of Exceptions submitted. 

June 13, 1928.—Bill of Exceptions settled, signed, sealed 
and filed nunc pro tunc. 

July 9, 1928.—Writ of Error received from Court of Ap¬ 
peals. 

July 14, 1928.—Copy of record and proceedings in this 
case together with Writ of Error transmitted to Court of 
Appeals in obedience to said writ. 

July 13, 1928.—Assignment of Errors filed. 

July 13, 1928.—Designation of record filed. 

2 In the Police Court of the District of Columbia, De¬ 
cember Term, A. D. 1922. 

District of Columbia, ss : 

Peyton Gordon, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said 
United States, prosecutes in this behalf, by Ralph Given, 
Esquire, one of his assistants, comes here into Court, at 
the District aforesaid, on the thirteenth day of December, 
in the year of our Lord one thousand nine hundred and 
twenty-two, in this said Term, and for the said L T nited 
States, gives the Court here to understand and be informed, 
on the oath of one Harrv G. Bauer that one Pomerv Brown 

* w 

late of the District aforesaid, on the twelfth dav of De- 
comber in the year of our Lord one thousand nine hundred 
and twenty-two, with force and arms, at the District afore¬ 
said, and within the jurisdiction of this Court, did and then 
and there unlawfully have concealed about the person of 
him the said Pomerv Brown, a certain deadly and dangerous 
weapon, to wit: a pistol against the form of the statute 
in such case made and provided, and against the peace and 
Government of the United States of America. 
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Second Count 

And Peyton Gordon, the Attorney of the United States 
as aforesaid, who prosecutes as aforesaid, in this behalf, by 
his assistant as aforesaid, gives the Court here to further 
understand and be further informed on the oath of said 
HarryG. Bauer,made as aforesaid, that one Pomery Brown, 
late of the District aforesaid, on the twelfth dav of Decern- 
her in the year of our Lord one thousand nine hundred and 
twenty-two with force and arms, at the District aforesaid, 
and within the jurisdiction of this Court, did then and there 
carry openly a certain deadly and dangerous weapon, to 
wit: a pistol with the intent then and there to unlawfully 
use the same, against the form of the statute in such case 
made and provided, and against the peace and Government 
of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Pomery Brown in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 

PEYTON GORDON, 

Attorney of the United States in and 

for the District of Columbia , 
By RALPH GIVEN, 

His said Assistant. 

Personally appeared Harry G. Bauer, before me this 
thirteenth day of December, A. D. 1922, and being duly 
sworn according to law doth declare and say that the facts 
as set forth in the foregoing information are true. 
(Signed) RALPH GIVEN, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

3 [Endorsed:] #2. McMahon, Judge. 1,000 bond. 

0. B. Tor. No. 254,043. United States vs. Pomery 
Brown. Jury Trial demanded. Carrying Deadly Weapon. 
1st & 2nd ct. P. N. G. J. T. D. O’Shea. Witnesses: 
H. G. Bauer, M. P. Fowler. McQuade. 12/22, 1/12/1923, 
1/19/25. 1-19-23, Verdict, 1st c., Guilty. Verdict, 2nd c., 
Not Guilty. Notice of motion for a new trial. Deft, en- 
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larged upon susbsisting bond Jan. 23, 1923, Motion for 
a new trial filed. 1/29 23, Motion for a new trial over¬ 
ruled. 1/29/23, 1st c., 300 days. Exceptions taken to Rul¬ 
ings of Court on matters of law and notice given by de¬ 
fendant in open court, at the time of said rulings, of his 
intention to apply to a Justice of the Court of Appeals 
of the District of Columbia for a writ of error. Recog¬ 
nizance in the sum of $1,000. Entered into on writ of 
error to Court of Appeals D. C. upon the Condition that 
in the event of the denial of the application for a writ of 
error, the defendant will, within five days next after the 
expiration of ten days appear in Polic Court and abide 
by and perform its judgment and that in the event of the 
granting of such writ of error, the defendant will appear 
in the Court of Appeals of the District of Columbia and 
abide by and perform its judgment in the premises. Jos. 
A. Torrillo, Surety. Feby. 2, 1923, Bill of exceptions 
submitted. Dec. 13, 1922. June 13, 1928, Bill of excep¬ 
tions settled, signed, sealed and filed Xunc pro tunc. 1/27/, 
1/29. July 9, 1928, Writ of error received from Court of 
Appeals. July 13, 1928, Assignment of Errors filed. Des¬ 
ignation of record filed. July 14, 1928, Copy of record and 
proceedings in this case together with Writ of Error trans¬ 
mitted to the Court of Appeals in obedience to said writ. 
254,043. 

4 In the Police Court of the District of Columbia, Hold¬ 
ing a United States Branch. 

U. S. Xo. 254,043. 

United States, 
vs. 

Pomroy Brown, Defendant. 

Motion for a New Trial. 

Now comes the defendant, Pomrov Brown, by his attor- 
ney, James A. O’Shea, and moves the Court for a new trial 
in the above entitled matter for the following among other 
reasons: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the 
evidence. 
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3. That the verdict was contrary to the law as given 
to the Jury by the Court. 

4. That the Court erred in instructing the jury. 

5. That the Court erred in refusing to admit evidence 
contrary to law. 

(). That the Court erred in admitting evidence contrary 
to law. 

7. That new and material facts have come to light since 
the Trial. 

(Signed) JAMES A. O’SHEA, 

Attorney for Defendant.. . 

Assist. District Attorney Police Court, 

Washington, D. C.: 

Please take notice that I will call the above motion to the 
attention of the Judge of the U. S. Branch of Police Court 

of District of Columbia on the — day of- A. D. 

1923, at ten o’clock, A. M., or as soon thereafter as counsel 
may be heard. 

(Signed) JAMES A. O’SHEA, 

Attorney for Defendant. 

5 [Endorsed:] U. S. No. 254,043. United States vs. 
Pomroy Brown, Defendant. Motion for a New Trial. 

Clerk please tile. James A. O’Shea, Atty, for Deft. 
Filed Jan. 23, 1923, F. A. Sebring, Clerk of Police Court, 
D. C. 

6 Recognizance. 

In the Police Court of the District of Columbia, the 29th 

Dav of January A. D. 1923 

The United States 


vs. 

Pomer-y Brown. 

On Writ of Error to the Court of Appeals ot‘ the District 

of Columbia. 

The defendant, and Jos. A. Torrillo surety, acknowledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of One Thousand dollars, lawful 
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monev of the United States, to be levied of their and each 
of their goods and chattels, land and tenements, upon con¬ 
dition, nevertheless, that whereas the said defendant was 
on the 29th day of January 1923, convicted in the Police 
Court of the District of Columbia of Carrying Deadly 
Weapons and it was thereupon adjudged by said Court 
that said defendant be committed to the Work-house, to be 
imprisoned in Jail for the term of Three Hundred and 
Sixtv days; and whereas the said defendant has taken ex- 
ceptions to the rulings of the Court upon matters of law in 
said trial and having given notice in open court of his in¬ 
tention to apply for a writ of error to a justice of the Court 
of Appeals of the District of Columbia: Xow, therefore, if 
said defendant shall, in the event of a denial of his applica¬ 
tion for said writ of error, within five davs next after the 
expiration of ten davs from tin* date hereof, appear in the 
Police Court and abide by and perform its judgments in 
the premises, and in the event of the granting of such writ 
of error he shall appear in the Court of Appeals of the 
District of Columbia and prosecute said write of error and 
and abide by and perform its judgments in the premises, 
then this recognizance to be void and of no force. 

his 

(Signed) POMERY X BROWN. 

mark 

(Signed) JOS. A. TORRILLO. 

A. D. 190 

I certify the above recognizance was acknowledged in 
open Court, the 29th day of January, A. D. 1923; and that 
the sufficiency of said surety was approved by the Judges 
of said Police Court. 

Witness my hand and the seal of said Court. 

(Signed P. W. GARRETT, 

Deputy Clerk Police Court , District of Coin whin. 

7 [Endorsed:] No. 254,043. Police Court, District 

of Columbia. Recognizance on Writ of Error to the 
Court ot Appeals, D. C. The United States vs. Pomery 
Brown. $1,000. Jos. A. Torrillo, Surety. Taken the 29th 
day of January, 1923. P. W. Garrett, Deputy Clerk, Police 
Court, D. C. 
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In the Police Court of the District of Columbia, 29th day 

of January, A. D. 1923. 

Jos. A. Torrillo, being: duly sworn says that he is worth, 
over and above all his debts and liabilities, the sum of Fifty 
Seven Thousand dollars in unincumbered real estate, situ¬ 
ated in the District of Columbia; that a part of the real 
property so owned by him is described as follows: — and is 
worth the sum of Fifty Seven Thousand dollars; That he 
owns said property in fee simple, free and unincumbered 
by deed of trust, mortgage, judgment, or otherwise. That 
— is not surety nor responsible on subsisting bonds in the 
Police Court or the Supreme Court of the District of Co¬ 
lumbia to exceed in the aggregate the value of — unin¬ 
cumbered real estate. 

(Signed) JOS. A. TORRILLO. 

Witnesses: 


Subscribed and sworn to before me this 29th day of 
January, A. D. 1923. 

(Signed) P. W. GARRETT, 

Deputy Clerk Police Court, District of Columbia . 

8 In the Police Court of the District of Columbia, 

Holding a United States Branch,-Term, A. D. 

1923. 


No. U. S. 234.043. 

United States 
vs. 

Pomeroy Brown, Defendant. 

Defendants Bill of Exceptions. 

Be it remembered that at the trial of this cause which 
came on for hearing on the 19th day of January, A. D. 
1923, on an information charging the defendant with violat¬ 
ing that section of the Code of the District of Columbia, 
which provides against the carrying of concealed weapons, 
the following information was filed: 
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In the Police Court of the District of Columbia, 
December Term, A. D. 1922. 


District of Columbia, ss : 

Peyton Gordon Esquire, Attorney of the United States 

in and for the District of Columbia, who, for the said 

United States, prosecutes in this behalf, by Ralph Given, 

Esquire, one of his assistants, comes here into Court, at 

the District aforesaid, on the thirteenth day of December 

in the year of our Lord one thousand nine hundred and 
•• 

twenty two in this said Term, and for the said United 
* 

States, gives the Court here to understand and be informed, 
on the oath of one Harry G. Bauer that one Pomerv Brown 
late of the District aforesaid, on the twelfth day of Decem¬ 
ber in tin* vear of our Lord one thousand nine hundred and 
twenty two, with force and arms, at the District aforesaid, 
and within the jurisdiction of this Court, did then and there 
unlawfully have concealed about the person of him the said 
Pomerv Brown a certain deadly and dangerous weapon, 
to wit: a pistol, against the form of the statute in such 
cases made and provided, and against the peace and gov¬ 
ernment of the United States of America. 

Second Count. 

And Pevton Gordon, the Attorney of the United States 
as aforesaid, who prosecutes as aforesaid, in this behalf, 
by his assistant as aforesaid, gives the Court here to fur¬ 
ther understand and be further informed on the oath of 
said llarrv C. Bauer made as aforesaid, that one Pomerv 
Brown late of the District aforesaid, on the twelfth day of 
December in the year of our Lord one thousand nine hun¬ 
dred and twenty two with force and arms, at the District 
aforesaid, and within the jurisdiction of this Court, did 
then and there carry openly a certain deadly and danger¬ 
ous weapon, to wit: a pistol with the entent then and there 
to unlawfully use the same, against the form of the statute 
in such case made and provided, and against the peace and 
Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
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the Court here in the premises, and that due proceedings 
may be had against the said Poinery Brown in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 

PEYTON GORDON, 


Attorney of the United States in 
and for the District of Columbia. 
By RALPH GIVEN, 

IIis said Assistant. 


Personally appeared Harry G. Bauer before me this 
thirteenth day of December, A. D. 1922, and being duly 
sworn according to law doth declare and say that the facts 
as set forth in the foregoing information are true. 

RALPH GIVEN, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

Endorsed: No. —. United States vs. -, -. Car¬ 
rying deadly weapon. Witnesses:-,-. 

11 Be it remembered that upon the arraignment of the 

defendant upon the 13 day of Dec., A. D. 1923, he be¬ 
ing represented by James A. O’Shea, Esq., Attorney, en¬ 
tered a plea of not guilty and demanded a jury trial. The 
case was set down for trial January 19, A. D. 1923, the 
United States being represented by Joseph Bruce, Assist¬ 
ant United States District Attorney, and the defendant by 
James A. O’Shea, Esq. The mattter came on before the 
Hon. Judge John A. McMahon in the United States Branch 
of the Police Court of the District of Columbia. That, then 
and thereupon the Jury was impanelled and sworn to try 
the issues of the case. 

That, then and thereupon, after the impanelling of the 
Jury the defendant moved that the United States be re¬ 
quired to elect between the first and second count of the in¬ 
formation, there being two counts, one charging the carry¬ 
ing of the weapon copcealed, and the other charging the car¬ 
rying of the weapon with the intent to use the same. That, 
then and thereupon the court overruled the motion to elect 
as between the two counts and the defendant noted an ex¬ 
ception, and gave notice of an intention to apply to the 
Court of Appeals for a writ of error. 
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That, then and thereupon, the United States, to maintain 
the issues on its part joined, called Harry G. Bauer, who 
stated that on December 12th, 1922, he placed the defendant 
under arrest at 10:30 p. m. That he and some other officers 
was out at 18th and Florida R. I. Avenue, X. E. That he 
saw a Cadillac car speeding and followed chase and one of 
the occupants threw 2M> gal. bottles of liquor from car; that 
he was on the right hand side of the road; that he then 
stated the Cadillac car was stopped. As the witness rode 
ii]) in another car he saw the defendant, dressed in a fur 
coat, seated on the front seat of the Cadillac car. That he 
noticed the defendant take a pistol from the overcoat 
12 pocket. That one Pritchard was on the running 
board of the car. That the gun was loaded. 

That, thereupon, six ((>) bullets were exhibited and the 
witness stated that the bullets came from the gun. That 
then and thereupon a pistol was exhibited and was shown 
to he in a scabbard or holster and the holster nearly covered 
the entire pistol. 

That he stated that the defendant was not driving but one 
Pritchard was driving and Pritchard tried to jam the car 
in which the witness was into a telegraph pole. That this 
happened on Rhode Island Avenue. 


Cross-examination: 

Witness said that he had not said on his direct examina¬ 
tion that this happened on Florida Avenue. That he was 
in a car, and in the glare of the spot-light he noticed the 
defendant take the pistol from his pocket. 


That, then and thereupon, the Government in order to 
further maintain the issues on its part joined, called as a 
witness one Charles Fowler, who stated that he was a Fed¬ 
eral Prohibition Agent, and was present when the defendant 
was arrested, about two and a half, (2 1 /i») or three (3) blocks 
East of Rhode Island Avenue; that he was in a Stutz Road¬ 
ster which chased the car which the defendant was in and 
that they pulled up, and that the witness fired at the car 
in which the defendant Brown was and smashed the gas 
tank. 
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That then ami thereupon, over the objection and ex¬ 
ception of the defendant the witness was permitted to iden¬ 
tify a rifle which was found in the back part of the car. 

Cross-examination: 

That the witness was accompanied by Jack Lanier. That 
he held the car, for an hour or so, and sent for Sergt. 
13 McQuade. 

And, thereupon, the Government, to further main¬ 
tain the issues on its part joined called as a witness one 
Sergeant McQuade who testified that he was connected with 
headquarters and detailed to number two precinct station 
to look after liquor violations; that about 10:45 on the night 
of December 12th he received certain information and he 
went to Rhode Island Avenue, Northeast, and noticed the 
defendant Brown sitting on the running board of the car, 
when he got there. That as the defendant got up some 
bullets dropped from the front of the car and then and 
thereupon the witness, over the objection and exception of 
the defendant exhibited a Winchester rifle which was of¬ 
fered in evidence, and the court stated that it as offered 
in evidence as a part of the res gestae. 

That, then and thereupon, the Government announced the 
case closed. 

That, then and thereupon, the defendant in order to main¬ 
tain the issues on his part joined, called one Pomeroy 
Brown, who stated that he was invited to go to Baltimore 
on this day. That coming back, he was at the wheel for a 
while, because he had a permit to drive a car. That the 
car was not his car; that at Dead Man’s Curve, he changed 
from the driver’s seat of the car to the front seat. That 
thev started into the citv and a man by the name of Pritch- 
ard was driving the car. That defendant was asleep and 
was awakened by some shooting. That the car stopped and 
officer Bauer came up and placed defendant under arrest. 
That the defendant got out of the car, and officer Bauer 
then removed a pistol in a scabbard from under the seat. 
That defendant didn’t know the pistol was there and 
didn’t own the pistol, and did not have the pistol concealed 
about his person at any time. 
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14 That, then and thereupon, the defense announced 
it rested. That then and thereupon, the Court, hav¬ 
ing instructed the Jury on the presumption of innocence, 
and reasonable doubt, stated that 
“The word 'about' under the statute, ‘concealed about 
the person’ does not necessarily mean on the defendant’s 
person, and if they thought the pistol was within the reach 
of the defendant, that would be a violation of the law” to 
which the counsel for the defendant objected, and gave 
notice of intention of applying to the court of appeals for 
a writ of error. 

That, then and thereupon, the jury retired, about 2:30 
in the afternoon; that, then and thereupon, about 3:25 in 
the afternoon, the jury came in to ask for instructions, and 
that, then and thereupon, the foreman of the Jury asked 
t he court as follows : 


“Would it be a violation of the law if the defendant had 
a pistol concealed in the automobile, though not on his per¬ 
son, but within his reach?” 
and t he court said : 

“That would be a violation of the law,” to which instruc¬ 
tion the defendant by his counsel objected and stated that 
that was not his view of the law; that the word “about,” 
did not mean what the court contended it meant, and noted 
an exception and gave notice of intention of applying to 
the Court of Appeals for a writ of error. 

That, then and thereupon the Jury retired for further 
deliberation, and about an hour later returned a verdict of 
not guilty on the second count, but guilty on the first 
15 count. 

That then and thereupon the defendant gave no¬ 
tice of an intention to tile a motion for a new trial, and the 
defendant was enlarged upon the same bond. 

That then and thereupon the defendant, on the 23rd day 
of January, A. D. 1923 tiled a motion for a new trial, and 
after argument said motion was overruled, and exception 
noted, and notice was given of intention of applying to the 
Court of Appeals for a writ of error. 

That then and thereupon on the 29th day of January A. 
I). 1923, the defendant was sentenced by the court to serve 
a term of one year in jail. 

That then and thereupon on the 2nd day of February, A. 
D. 1923, which was within five days after the judgment the 
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defendant presented to the court this his bill of exceptions, 
properly prepared to present to the Court the various 
rulings excepted thereto. 

The defendant, Pomeroy Brown, by his counsel, James 
A. O’Shea, therefore prays the Court to settle, sign and 
seal this his bill of exceptions, which is accordingly done 
this 13th day of June, 1928, nunc pro tunc. 

JOHN P. McMAHON, 

Judge of Police Court. 

16 [Endorsed:] Copy. U. S. No. 254,043. United 
States vs. Pomery Brown. Bill of Exceptions. 

Clerk please file, Feb. 2, 1923. Submitted June 13, 1928. 
Bill of Exceptions settled, signed, sealed and tiled nunc 
pro tunc. 

17 In the Police Court of the District of Columbia, 

Holding a U. S. Branch. 

U. S. Number 254,043. 

United States 


vs. 

Pomeroy Brown, Defendant. 

Assignments of Error. 

The Police Court erred: 

1. In overruling defendants motion to require the Gov¬ 
ernment to elect between the first and second counts of the 
information. 

2. In permitting the exhibition to the jury, allegedly as 
part of the res gestae, of a rifle said to have been found 
in the car in which defendant was a passenger. 

3. In admitting in evidence the said rifle. 

4. In its charge to the jury that: “The word ‘about’ 
under the statute, ‘concealed about the person’ does not 
necessarily mean on the defendant’s person, and if they 
thought the pistol was within the reach of the defendant, 
that would be a violation of law.” 

5. In instructing the jury, after it had deliberated for 
nearly an hour, in reply to the following question of the 
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foreman of the jury: “'Would it be a violation of the law 
if the defendant had a pistol concealed in the automobile, 
though not on his person, but within his reach?”, “That 
would be a violation of the law,” to which instruction the 
defendant by his counsel objected and stated that that was 
not his view of the law; that the word “about” did not 
mean what the Court contended it meant. 

(Signed) JAMES A. O'SHEA, 

Attorney for Defendant. 

Service acknowledged this 13th day of July, A. D. 1928. 
(Signed) RALPH GIVEN, 

Assistant U. S. Attorney. 

18 [Endorsed:] U. S. Number 254,043. United 
States vs. Pomeroy Brown, Defendant. Assign¬ 
ments of error. Copy. James A. O’Shea, Attorney for 
Defendant. Filed July 13, 1928. F. A. Sebring, Clerk Po¬ 
lice Court, D. C. 

19 In the Police Court of the District of Columbia, 

Holding a U. S. Branch. 

U. S. Number 254,043. 

United States 
vs. 

Pomeroy Brown, Defendant. 

Designation of Record. 

To the Clerk of the Police Court: 

The defendant designates the following to constitute the 
Record on the Writ of Error allowed by the Court of Ap¬ 
peals in the above entitled cause: 

1. The information. 

2. The Verdict. 

3. Motion for New Trial. 

4. Judgment of Sentence. 

5. Bill of Exceptions. 
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6. Assignments of Error. 

7. This Designation. 

(Signed) JAMES A. O’SIIEA, 

Attorney for Defendant. 

Service of copy acknowledged this 13th dav of July, A. 
D. 1928. 

(Signed) KALPH GIVEN, 

Assistant U. S. Attorney. 

20 [Endorsed:] U. S. Number 254,043. United States 
vs. Pomeroy Brown, Defendant. Designation of 
Record. Copy. James A. O’Shea, Attorney for Defendant. 
Filed July 13, 1928. F. A. Sebring, Clerk Police Court, 
D. C. 


21 United States of America, ss : 

The President of the United States to the Honorable John 

P. McMahon, Judge of the Police Court of the District 

of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between United States, Plaintiff, 
and Pomeroy Brown, Defendant, Information No. 254,043, 
a manifest error hath happened, to the great damage of 
the said Defendant, as by his complaint appears. We be¬ 
ing willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be there¬ 
in given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all 
things concerning the same, to the Court of Appeals of the 
District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals, at Washing¬ 
ton, within 15 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Court 
of Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and 
customs of the United States should be done. 
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POMEROY BROWN VS. UNITED STATES. 


Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the Oth day of July, in the 
year of our Lord one thousand nine hundred and twenty- 
eight. 

fSeal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

22 [Endorsed:] Reed. Filed Jul. 0, 1928. F. A. 
Sebring, Clerk of Police Court, D. C. 

23 In the Police Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, F. A. Sebring clerk of the Police Court of the District 

of Columbia, do hereby certify that the foregoing pages, 

numbered from 1 to 15, inclusive, to be true copies of 

originals in cause No. 254043, wherein the United States is 

plaintiff and Pomery Brown defendant as the same remain 

upon the files and records of said Court. 

In testimonv whereof I hereunto subscribe mv name and 
•> • 

affix the seal of said Court, the City of Washington, in said 
District, this — day of July, A. D. 1928. 

[seal.] F. A. SEBRING, 

Clerk Police Court , Dist. of Columbia. 


Endorsed on cover: District of Columbia Police Court. 
No. 4784. Pomeroy Brown, plaintiff in error, vs. United 
States. Court of Appeals, District of Columbia. Filed 
Jul. 14, 1928. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1928 


No. 4784 

Pomeroy Brown, plaintiff in error 

v . 

United States of America, defendant in error 


BRIEF FOR DEFENDANT IN ERROR 

The main question in the instant case calls for 
an interpretation of that language of Section 855 
of the Code of Law of the District of Columbia 
reading as follows: 

Any person who shall within the District 
of Columbia have concealed about his per¬ 
son any deadly or dangerous weapon * * *. 

As the transcript of record discloses, there was 
certain evidence adduced on trial in the Police 
Court by the plaintiff in error, to the effect that the 
pistol in question came from beneath the front seat 
of the automobile in which he was riding. 

In instructing the jury, the Court said: 

The word ii about’’ under the statute, 
“concealed about the person” does not neces- 

2348a— 28 (1) 
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sarily mean on the defendant’s person, and 
if they thought the pistol was within the 
reach of the defendant, that would be a viola 
tion of the law. (R., p. 12.) 

After the Court had instructed the jury as above, 
they retired at about two-thirty in the afternoon 
and at about three twenty-five, came in to ask for 
further instructions. The foreman propounded 
the following question: 

Would it be a violation of the law if the 
defendant had a pistol concealed in the auto¬ 
mobile, though not oil his person, but within 
his reach? (R., p. 12.) 

The Court replied: 

That would be a violation of the Jaw. 
(R., p. 12.) 

The proposition presented, it would appear, calls 
for a definition to be accorded by this Court of the 
word “about.” Further, it must be ascertained 
whether the word, “about,” as used in the Section 
of the Code heretofore referred to, is to be given the 
same meaning as the word “on.” 

Webster’s New International Dictionary—the 
edition published in 1925—gives the following 
meaning to the word in question: 

a-bout\ prep. 1. Around; all round; on 
every side of. “Look about you.”—Shak. 
“Bind them about thy neck.”— Prov. in, 3 . 

2. In the immediate neighborhood of; in 
contiguity or proximity to; near as to place; 
by or on (one’s person). “Have you much 
money about you?”— Bulwer. 
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3. Over or upon different parts of; 
through or over in various directions; here 
and there in; to and fro in; throughout. 
Lampoons .. . were handed about the coffee¬ 
houses.— Macaulay . Roving still about the 
world. Milton. 

4. Near; not far from;—determining ap¬ 
proximately time, size, quantity. “To¬ 
morrow about this time.”— Ex. ix, 18. 

“About my stature.”—Shak. Legally 
about is nearly equivalent to more or less; 
but the variation legally permissible varies 
with what appears as reasonable in the con¬ 
templation of the parties under the cir¬ 
cumstances. 

—This use passes into the adverbial 

sense. 

5. In concern with; engaged in; intent on. 
I must be about my Father’s business. —Luke 

a, 49 . 

6. Before a verbal noun or an infinitive: 
On the point or verge of; going; in act of. 
In this use about was originally construed as 
an adverb. Paul was now about to open his 
mouth. Acts xvHi, 14. 

7. Concerning; with regard to; on account 
of; touching. “To treat about thy ran¬ 
som.”— Milton. She must have her way 
about Sarah.— Trollope. 

8. Appertaining to; in connection with. 
His face is the worst thing about him.— Shak. 

With that definition, so manifestly contradis¬ 
tinguishing the word “about” from the word “on,” 
it is submitted that the statute must be given the 
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meaning that the simple words used therein dis¬ 
tinctly convey. Plaintiff in error, in effect, is urg¬ 
ing the old proposition that the statute does not 
mean what it says. The meaning of the statute is 
obvious. Since the word “about” was utilized by 
Congress in phrasing this statute it must be 
assumed that Congress meant to have the statute 
cover a situation akin to that presented in the 
instant case. If Congress meant only to penalize 
one who had concealed ON his person, a deadly 
weapon, then Congress would have used the word 
“on” and not the word “about.” 

Aside from the question of statutory interpreta¬ 
tion, it may be urged that the meaning of the stat¬ 
ute, as claimed by the defendant in error, would 
be inexpedient to public welfare and that it would 
penalize law-abiding, respectable citizens who, as a 
matter of long habit, carry pistols in the pockets 
of their cars. However, the statute makes provi¬ 
sion for such persons, getting authorization for 
such practice by application to the judges of the 
Police Court. In any event, the Court is not called 
upon to legislate—simply to construe a statute of 
long standing. 

If plain English, legal precedent, and logic com¬ 
pel a construction of this statute that may work a 
hardship in the case of some, then relief must be 
had from that body which enacted the law. The 
Courts can not be asked to read or to write some¬ 
thing into a statute that does not exist in the plain 
language of its text. 
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There are presented herewith a number of au¬ 
thorities wherein almost the identical questions 
have been passed on by the Courts of this land. 
Summarizing these authorities it is to be seen that 
the Courts construe the words “about the person” 
as accessible to the person—and not alone on the 
person . 

The Texas Court of Criminal Appeals held in 
Wagner v. State, 80 Tex. Crim. Rep. 66: 

Harper, J Appellant was charged with 
carrying a pistol about his person and on his 
trial before a jury was found guilty and his 
punishment assessed at a fine of one hundred 
dollars. 

The only question presented for review is 
the sufficiency of the evidence. The only 
witness for the state testified that he saw 
appellant drive an automobile up to the 
depot; that about 3.30 o’clock, p. m., he ar¬ 
rested appellant after some difficulty; that 
appellant fought and tried to break away 
and get back to his automobile, which twenty 
to thirty minutes before he had driven up to 
the depot; that after placing him under ar¬ 
rest the witness went back and looked in the 
automobile and saw a pistol pushed down 
behind the front cushion of said automobile 
and identified the pistol produced in court 
as the pistol obtained from said automobile. 

The State’s case was complete when with 
time and venue it was shown that appellant 
carried a pistol about his person, and the 
burden of proof was on appellant to show 
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that he was exempt by reason of coming 
within some of the exceptions named in the 
statute. * * * 

Was the pistol behind the cushion on which 
appellant sat to drive his car carried 
‘ ‘ about’’ the person of appellant? In 
Branch’s Annotated Penal Code, Section 
974, the holdings of this court on that ques¬ 
tion are collated, and we quote the following 
propositions therefrom: 

“A pistol in a basket on one’s arm is car¬ 
ried ‘about the person.’ Johnson v. State, 
51 Tex. Crim. Rep. 648, 104 S. W. Rep. 902.” 

“A pistol on a w r agon seat or under the 
buggy cushion on which defendant sat is 
carried ‘about his person.’ Garrett v. State, 
25 S. W. Rep. 285; Leonard v. State, 56 Tex. 
Crim. Rep. 84, 119 S. W. Rep. 98; Mayfield 
v. State , 170 S. W. Rep. 308.” 

“A pistol in the bottom of a buggy in 
which defendant rode is ‘about his person.’ 
DeFriend v. State, 153 S. W. Rep. 881.” 

“A pistol under a buggy seat is ‘about’ the 
person. Hill v. State, 50 Tex. Crim. Rep. 
619, 100 S. W. 384.” 

Opposed actually or apparently to the 
holdings above stated, it was held in Hardy 
v. State, 37 Tex. Crim. Rep. 511, 40 S. W. 
Rep. 299, that having a pistol in the front 
end of a wagon in which defendant was rid¬ 
ing was not “about” the person. It has also 
been held that having a pistol in a wagon 
about half-way between the seat and the rear 
end is not carrying• “about the person.” 
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Thompson v. State, 48 Tex. Crim. Rep. 146, 
86 S. W. Rep. 1033. George v. State, 29 
S. W. 366, in which case it appeared that the 
pistol was in an overcoat in a wagon. The 
information alleging that the pistol was car¬ 
ried on and about the person, and we respect¬ 
fully submit that the weight of authority is 
with the proposition that a pistol under or 
behind the cushion of a vehicle on which the 
driven sits is carried about his person. The 
legislature must have meant something when 
it used the words “or about the person,” and 
on principle using the word “about” in its 
ordinary meaning, taking into consideration 
the context and subject matter relative to 
which it is employed, the word, not being 
specially defined, must, as we believe, be held 
to mean, within the pistol statute, near by, 
close at hand, convenient of access, and with¬ 
in such distance of the party so having it as 
that such party could without materially 
changing his position get his hand on it; 
otherwise every person having a vehicle 
would be authorized to keep prohibited 
weapons in his vehicle and within reach of 
his hand, ready for action, and thus fill our 
streets and highways with armed men, while 
peaceful pedestrians and passengers or guests 
in such vehicles would not be so exempt from 
the law. The judgment is affirmed. 

In Boles v. State, 86 Ga. 255, it was said: 

The only question to be decided in this case 
is whether, under the facts above given, the 
defendant was guilty of violating Section 
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4527 of the Code, which is as follows: “Any 
person having or carrying about his person, 
unless in an open manner and fully exposed 
to view, any pistol (except horseman’s pis¬ 
tol) * * * shall be guilty of a misde¬ 

meanor,” etc. The defendant, among other 
things, requested the court to charge that 
“unless the jury found that the defendant 
had the pistol concealed on his person, he 
was not guilty of the offense charged”; and 
that “carrying a pistol in a basket on one’s 
aim is not carrying a concealed weapon about 
one’s person within the meaning of the stat¬ 
ute.” These requests the court refused to 
give, and in lieu thereof charged as follows: 
“If the jury believe that the pistol was car¬ 
ried in the basket by the defendant for con¬ 
venience of use and access, and to evade the 
law, he would be guilty as charged. The 
question for the jury to determine is, wheth¬ 
er the pistol was carried in the basket for the 
purpose of transportation or not; if it was 
carried for transportation, the defendant is 
not guilty as charged; if not carried for 
transportation, he is guilty.” This charge, 
and the refusal to charge as requested to, is 
excepted to by the defendant. 

We do not think the court erred in his re¬ 
fusal to give in charge the defendant’s re¬ 
quest, nor in charging as complained of. The 
charge given was as favorable to the defend¬ 
ant as he had any right to demand. We do not 
think that, in order to violate the above section 
of the Code, it is necessary for the weapon 
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to be concealed in the clothing of the person; 
if carried in a basket or bag upon his arm, 
not for the purpose of transportation alone, 
it would be a violation of the statute. See 
State v. McManus, 89 N. C. 555; 3 Am. & 
Eng. Enc. of L. 410; 2 Whart. Crim. L. 1557. 

In Willis v. State, 105 Ga. 633, the opinion says: 

We have no difficulty in holding that the 
jury were warranted in finding that the 
pistol which the accused was charged with 
carrying unlawfully was in the satchel at the 
time he was arrested in the car. This being 
so, the naked question for decision is, does 
a man violate the above-quoted section of 
our Penal Code by concealing a pistol in a 
traveling bag or satchel, placing the recep¬ 
tacle by his side upon a seat in a railway car, 
and attaching it to his person by means of 
a strap thrown over his shoulder ? 

We think this question is answered in the 
affirmative by the decision of this court in 
Boles v. State, 86 Ga. 255, in which it was 
ruled that it was not essential to a violation 
of the statute for the weapon to be concealed 
in the clothing of the person, but the same 
result is accomplished by carrying it in a 
basket or bag upon the arm * * *. 

The case of State v. McManus, 89 North Carolina, 
555, held: 

It is insisted that the pistol in the basket 
and concealed, was not about the person of 
the defendant, though upon his lap. Such 
is not the meaning of the statute. The lan- 
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guage is not “concealed on bis person/’ but 
“concealed about.his person’’; that is, con¬ 
cealed near, in close proximity to him, and 
within his convenient control and easy reach, 
so that he could promptly use it, if prompted 
to do so by any violent motive. If the pistol 
was concealed in the basket, and that was in 
the defendant’s lap, on his arm, or fastened 
about his person, or if placed near his per¬ 
son, though not touching it, this would be 
sufficient. It makes no difference how it is 
concealed, so it is on or near to and within 
the reach and control of the person charged. 

The purpose of the statute is a wholesome 
one. It is to protect individuals agajnst 
sudden, unexpected, dangerous, and perhaps 
deadly violence inflicted with weapons that 
the assailant has concealed in some way, on, 
about, or conveniently near to his person, 
and which he may use under sudden impulse, 
or deliberation and unfairly against one 
taken unawares; and as well to conserve the 
public peace and safety. It must receive 
such reasonable construction as will effectu¬ 
ate this general purpose. 

The Supreme Court of Missouri in State v. 

Conley, 217 S. W. 29, said in 1919: 

Appellant was charged by information in 
the Circuit Court of Adair County with 
carrying concealed weapons, in violation of 
Section 4496, R. S., 1909. Upon a trial he 
was convicted and sentenced to pay a fine 
of $100. From this judgment he appeals. 


-- 
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Appellant was a huckster or vender of 
vegetables in the city of Kirksville. While 
plying his vocation, he was approached in a 
threatening manner by one Conley. Appel¬ 
lant rose from the seat on the wagon on which 
he had been sitting, and, drawing a pistol 
either from the seat or his pocket, he shot 
Conley in one of his legs. 

The refusal of the trial court to give in¬ 
struction 2, asked by appellant, is assigned 
as error. This instruction is as follows: 

“The court instructs the jury that if you 
find and believe from all the evidence that 
the defendant had the revolving pistol in the 
seat of his Avagon at the time in question, and 
so carried it, and did not have the pistol con¬ 
cealed on or about his person, then you must 
find the defendant not guilty.” 

This instruction was properly refused be¬ 
cause it failed to hypothesize the fact as to 
appellant ’s guilt if the evidence showed that 
the pistol was concealed on the seat of the 
wagon, and limits the jury’s finding to a con¬ 
cealment “on or about the person” of the 
appellant. The words “on or about” as thus 
used are clearly intended to be so limited by 
the instruction. This is an incorrect state¬ 
ment of the law. Under the statute (Section 
4496, R. S. 1909) defining this offense, the 
concealment, although not actually on the 
person, may be in such close proximity to the 
accused as to be within his easy reach and 
convenient control; and upon proof of this 
fact the offense is made out. State v. Mc¬ 
Manus, 89 N. C. 555. 
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However, if the essential condition omitted 
from this instruction appeared therein, no 
error can be predicated upon its refusal be¬ 
cause of the giving of the following instruc¬ 
tion, to wit: 

“The court instructs the jury that it is not 
necessary that the revolving pistol should be 
in the defendant’s pocket of his clothing to 
constitute it a concealed weapon about his 
person. If you find and believe from the 
evidence beyond a reasonable doubt that the 
revolving pistol was in the pocket of the de¬ 
fendant’s clothing, and thereby concealed 
from view, or if you find and believe from 
the evidence beyond a reasonable doubt that 
the revolving pistol was not in the pocket of 
defendant’s clothing, but was in the seat of 
his wagon, and concealed from view so that 
it could not be seen, then in either case such 
weapon was a concealed weapon about his 
person within the meaning of the law.” 

This instruction correctlv declares the law 

•/ 

in that it contains all the essentials neces¬ 
sary for the jury’s consideration in deter¬ 
mining as to the guilt or innocence of appel¬ 
lant under the evidence. The refused in¬ 
struction does not do this, but attempts by 
its terms to limit the words “on or about his 
person” to a concealment by the accused of 
the weapon in his wearing apparel. The 
fact of concealment constituting the grave- 
men of the offense a construction which 
would limit the law as contended by appel¬ 
lant would defeat its purpose and render con- 
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victions in cases of this character difficult if 
not impossible. * * *. 

The evil sought to be corrected is a serious 
one, and the courts owe it to the public, as 
was well said by Reynolds, J., in State v. 
Havis, 135 Mo. App. loc. cit. 546, 116 S. W. 
7, “to see that the object of the statute is not 
frittered away by a narrow construction.” 
We therefore hold that this contention of 
appellant is not well founded. 

There was substantial evidence of the con¬ 
cealment of the weapon. The jury so found, 
and it is not within our province to disturb 
this finding. State v. Barton, 209 S. W. 888. 
In the absence of any prejudicial error the 
judgment of the trial court is affirmed. 

In Avery v. Comm., 223 Ky. 248, 3 S. W. (2) 
625, cited by plaintiff in error, the court says: 

In the case of State of Louisiana v. 
Charles Brunson, 162 La. 902, 111 So. 321, 
50 A. L. R. 1531, the Louisiana Supreme 
Court, in defining the words “on or about his 
person,” pointed out the variant conclusions 
reached by different courts. In that case the 
Supreme Court of Louisiana placed Ken¬ 
tucky among the States where it had been 
held that the word “on” and the word 
“about” were used synonymously and were 
convertible terms. We do not find any case 
in Kentucky that would justify its being 
placed on that side of the question. The case 
of Commonwealth v. Sturgeon, 37 S. W. 680, 
18 Ky. Law Rep. 631, does not so hold. In 
that case Sturgeon was charged with carry- 
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ing a pistol concealed in a satchel in a wagon 
in which several persons were riding. The 
court reversed the case on the ground that 
there was no proof showing that Sturgeon 
owned the satchel, without indicating what 
would have been the ruling if the proof had 
established that the satchel w r as his. 

We are not called upon to decide, in this 
case, whether it would be a violation of the 
statute for a man to have concealed a deadly 
weapon in his automobile in close proximity 
to his person and we must decline to pass on 
that question. 

In People v. Niemoth, 322 Ill., 51,152 N. E., 537, 
cited by plaintiff in error, the statute under con¬ 
sideration provided as follows: 

No person shall carry concealed on or 
about his person a pistol, revolver, or other 
firearm. 

While it was held, under the facts as 
stated, that defendant was not guilty of vio¬ 
lating the statute, the court in its construc¬ 
tion of the statute says: 

“ 1 About his person’ means sufficiently 
close to the person to be readily accessible 
for immediate use. A firearm is concealed 
about the person when it is pushed down 
behind the cushion of an automobile on 
which the accused is sitting (Wagner v. 
State (Texas), 188 S. W. 1001); when it is 
lying on the floor of a buggy at the feet of 
the accused (DeFriend v. State (Texas), 153 
S. W. 881); when it is concealed on the seat 
of a wagon on w T hich the accused is sitting 



(State v. Conley (Mo.), 217 S. W. 29); and 
when it is concealed in a basket carried on 
the arm of the accused ( Diffey v. State, 
(Ala.), 5 So. 576). It has been held that a 
firearm is not concealed about the person 
when it is carried in a closed saddlebag 
(,Sutherland v. Commonwealth (Va.), 65 
S. E. 15); when it is carried in a satchel 
(State v. Weston (S. C.), 94 S. E. 871) ; nor 
when it is lying on the floor of a buggy under 
a rug (Ladd v. State (Ala.), 9 So. 401). 

“Before there can be a conviction under 
the statute prohibiting the carrying of fire¬ 
arms concealed on or about the person, there 
must be proof that the firearm is carried in 
such a manner as to give no notice of its 
presence and in such proximity of the ac¬ 
cused as to be within his easy reach and under 
his control. * * *. The pernicious prac¬ 
tice which the legislature intended by this 
statute to interdict was the carrying con¬ 
cealed on or about the person, in a place so 
accessible as to allow of its immediate use 
as a deadly weapon when wanted.” 

It is respectfully submitted that the judgment of 
the trial court was correct and should be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

Neil Burkinshaw, 
Assistant United States Attorney. 


